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DECISION O F  THlC U N I T S 0  B T A T E S  
W A S H I N G T O N ,  O . C .  2 O S O B  

OATE: March 6, 1985 

DIGEST: 

Protest filed with GAO more than 10 working days 
after protester learned of initia1,adverse 
agency action on protest filed with agency is 
untimely. Protester's continued pursuit of 
protest with contracting agency,while that 
agency further investigated the matter, does not 
alter this result. 

Haskell Corporation (Haskell) protests award of a 
contract to Engineering Materials Co., Inc., under 
invitation for bids No. DLA500-84-B-1588,  issued by the 
Defense Industrial Supply Center (DISC) for the supply of 
plain hexagon, nickel-copper alloy nuts. Haskell alleges 
that a "mistake"existed in Engineering Materials' bid and 
that the bid is "nonresponsive" because it is "based on" 
the use of nickel-copper alloy not meeting the 
specifications. 

We dismiss the protest as untimely. 

DISC solicited bids for the supply of nuts made of 
"NICKEL COPPER ALLOY, CLASS B," material. When bids were 
opened on August 23, 1 9 8 4 ,  it appeared that Engineering 
Materials had submitted the low bid of $0.459 per nut while 
Haskell had submitted the second low bid of $0.517 per nut. 

However, by letter of September 4 ,  Haskell protested 
to DISC award to Engineering Materials, questioning whether 
that firm proposed to supply material of nondomestic origin 
and of class " A , "  rather than the required class "B," 
nickel-copper alloy. As indicated by the contracting 
officer's September 25 acknowledgment of the protest, DISC 
understood Haskell to be protesting that "the bid of 
Engineering Materials Co. is either based on the furnishing 
of foreign material or Class A material." Haskell has 
recently confirmed to our Office that it questioned in its 
September 4 protest "whether Engineering Materials had 
based its bid on quotations for Class A alloy." 
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On November 2 0 ,  the  cont rac t ing  o f f i c e r  "denied" 
Haskel l ' s  p r o t e s t  t h a t  Engineering Mater ia l s '  bid was based 
on f u r n i s h i n g  foreign o r  c l a s s  " A "  materia.1. Thereaf te r ,  
apparently on December 3, 1984, Haske l l ' s  counsel contacted 
D I S C ' s  O f f i c e  of Counsel t o  request f u r t h e r  inves t iga t ion  
of Haske l l ' s  p r o t e s t .  Haskel l ,  apparently re lying on i t s  
understanding t h a t  D I S C  had agreed " t o  f u r t h e r  inves t iga te"  
the mat te r ,  did not immediately appeal the contract ing 
o f f i c e r ' s  decis ion.  

Haskell informs u s  t h a t  D I S C ' s  f u r t h e r  inves t iga t ion  
uncovered a quotat ion from E n g i n e e r i n g  Mater ia l s '  supp l i e r  
for  "Class B Alloy Type 400." Haskell i nd ica t e s  t h a t  "Type 
400"  mater ia l  is the same a s  c l a s s  " A "  a l l o y  and t h a t  the  
supp l i e r  has admitted t h a t  t h e  quotat ion i n  f a c t  r e fe r r ed  
t o  c l a s s  "A" r a t h e r  than t o  c l a s s  "B" a l l oy .  Nevertheless,  
Haskell r e p o r t s  t h a t  i t  received on February 2, 1985, a 
January 31 decis ion  of the  cont rac t ing  o f f i c e r  i n  which t h e  
l a t t e r  ind ica ted  t h a t  " I  hereby af f i rm my den ia l  of your 
p r o t e s t "  on t h e  grounds t h a t  t h e  quotat ion f o r  type 400 
a l loy  had no e f f e c t  on the  pr ic ing  of Engineering 
Mater ia l s '  b i d  and t h a t  t he  subcont rac tor ' s  e r r o r  had s ince  
been cor rec ted .  Haskell thereupon f i l e d  t h i s  p r o t e s t  w i t h  
our Off ice  on February 15. 

Section 21.2 of our Bid P ro te s t  Regulations,  
49 Fed. Reg. 49,417, 49,420 (1984), provides t h a t  p r o t e s t s  
m u s t  be f i l e d  w i t h i n  1 0  working days a f t e r  t h e  bas i s  fo r  
t h e  p r o t e s t  is known o r  should have been k n o w n ,  whichever 
is e a r l i e r .  Where t h e  p r o t e s t  has been f i l e d  i n i t i a l l y  
w i t h  t h e  cont rac t ing  agency, any subsequent p r o t e s t  t o  our 
Off ice  m u s t  be f i l e d  w i t h i n  10  working days of ac tua l  o r  
cons t ruc t ive  knowledge of i n i t i a l  adverse agency act ion on 
t h e  p r o t e s t .  

Haske l l ' s  f a i l u r e  t o  p r o t e s t  t o  our Off ice  w i t h i n  10 
working days of l earn ing  of D I S C ' s  November 20 denia l  of 
Haskel l ' s  i n i t i a l  p r o t e s t  renders  u n t i m e l y  t h e  subsequent 
p r o t e s t  t o  our O f f i c e .  The f a c t  t h a t  Haskell  continued t o  
p u r s u e  t h e  matter w i t h  D I S C  i n  t h e  hopes t h a t  the agency, 
upon f u r t h e r  i nves t iga t ion  and r e f l e c t i o n ,  would change i t s  
adverse dec is ion  d id  n o t  a l t e r  t h e  requirement t h a t  a 
subsequent p r o t e s t  t o  our Of f i ce  was required t o  be f i l e d  
w i t h i n  10  working days of ac tua l  o r  cons t ruc t ive  not ice  of 
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T h e  p r o t e s t  is  d i s m i s s e d .  

i R o b e r t  M .  S t r o n g  
Deputy  A s s o c i a t e k e n e r a l  Counsel 




